INTRODUCTION

A. Role of the South Carolina District Export Council
The District Export Council (DEC) is an organization of local community leaders from academia,
business, and government whose knowledge of international business provides a source of
professional advice to companies seeking to expand international sales. The DEC also serves as a
communication link between the business community and the U.S. Commercial Service of the
U.S. Department of Commerce and supports the export expansion activities of the Department in
a variety of ways.

DECs play a major role in the planning and coordination of export activities for their
communities. As lead organizations serving the international business community, they are able
to facilitate the development of an effective export assistance network.

This manual lists members of the South Carolina District Export Council who are willing to be
mentors to South Carolina exporters. They provide, at no charge, advice and assistance on export
related issues within their experience.

B. Reasons for Exporting

Exporting is crucial to the condition of the United States’ economy. Increasing the amount of
goods and services exported means increasing business growth, which in turn, means more
jobs. U.S. businesses can no longer ignore the realities of international competition if they
expect to gain market share and keep pace with their competitors.

There are numerous reasons for a business to consider exporting. Specifically, exporting can
help a business to:

increase sales and profits.

gain global recognition and market share.
reduce dependency on domestic markets.
extend the sales potential of existing products.
enhance potential for global expansion.

Likewise, there also exist several drawbacks to be considered when a business considers
exporting. The firm may be forced to:

forgo short-term profit with the hope of long-term gain.
incur added administrative cost.

modify the product or packaging.

apply for additional financing.

obtain special trading licenses.

There are no rules or guidelines that a company can go by to decide when is the right time to
start exporting. Obviously, this decision must be made on a case-by-case basis.



I. Initiating the Sale

A. Market Research

Exporters engage in market research primarily to identify their marketing opportunities and
constraints within individual foreign markets as well as to identify and locate prospective
buyers and customers. Market research includes all methods that a company uses to determine
which foreign markets possess the best potential for its products.

Results of this research inform the firm of:

The fastest growing markets.

Market trends and outlook.
Competitive firms and products.

The largest markets for their product.
Market conditions and practices.

A firm will research a market by using either primary or secondary data resources. When
conducting primary market research, a business will collect information directly from the
foreign marketplace through interviews, surveys, and other direct contact with representatives
and potential buyers. Primary market research has the advantage of being tailored to the
company’s specific needs and provides answers to particular questions that may be situation
specific. The major drawbacks to this method of data collection are the amount of time
involved and cost.

When conducting secondary market research, a firm collects data from previously compiled
sources, such as the information on the U.S. Commercial Service website on www.export.gov.
Working with secondary sources is less expensive and helps the company more clearly focus on
its marketing efforts. While secondary data sources are critical to market research, they do
have limitations. The most recent data on some countries may be outdated or unavailable.
Also, statistics may be distorted by incomplete data-gathering techniques. However, even with
the previously mentioned limitations, secondary research is a valuable and relatively simple
first step for a firm to take.

Market research is available on www.export.gov and through the U.S. Department of
Commerce’s Customized Market Analysis program.
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B. Methods of Exporting and Channels of Distribution
The most common methods of exporting are indirect and direct selling. Indirect selling
involves an export intermediary, such as an export manager or export trader, who normally
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assumes responsibility for finding overseas buyers, shipping products, and arranging methods
of payment. In direct selling, the U.S. producer would deal directly with a foreign buyer.

The paramount consideration in determining whether to market indirectly or directly is the level
of resources a company is willing to devote to its international marketing effort. The following
are some other factors that should be considered when deciding whether to market indirectly or
directly:

e The size of the firm.

e The nature of its product.

e Previous export experience and expertise.

e Business conditions in the selected overseas markets.

1.Indirect Exporting

The primary advantage of indirect marketing for a smaller U.S. company is that it provides a
way to penetrate foreign markets without the complexities and risks of direct exporting.
Several kinds of intermediary firms provide a range of export services. Each type of firm offers
distinct advantages for the U.S. company. Listed below are descriptions of each.

e Commission agents - commission or buying agents are finders for foreign firms that want to
purchase U.S. products. They seek to obtain the desired items at the lowest possible price
and are paid a commission by their foreign clients.

e Export Management Companies (EMC) - An EMC acts as the export department for one or
several producers of goods or services. The management company looks for business on
behalf of the exporting company and takes care of all aspects of the business transaction.
Hiring an EMC is often a viable option for smaller companies that lack the time and expertise
to break into international markets on their own.

e Export Trading Companies (ETC) - ETC’s perform many of the same acts as EMC'’s,
however they tend to be demand driven and transaction oriented, often acting as an agent
between the buyer and seller. Most trading companies source U.S. products for their overseas
buyers. If the exporting firm offers a product that is competitive and popular with the ETC
buyers, it will likely receive repeat business. The majority of ETC’s will take title to the
goods for export and will pay the exporting company directly. This type of arrangement
practically eliminates the risks associated with exporting for the manufacturer.
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2.Direct Exporting

A direct exporting campaign can also be very advantageous for a firm. With direct exporting,
the company will have more control over the export process. Other advantages include
potentially higher profits, and a greater knowledge of what the buyer and the overseas market
really need. However, in order for a company to begin exporting directly to foreign markets, it
must impose various internal modifications in order to support such a venture. These, in turn,
require a greater investment.

Considerations include:
e Organizing the company for exporting so that international marketing is facilitated.

e Determining distribution channels for export ( agents, sales representatives, distributors,
retailers, etc.)

e Contacting and evaluating foreign representatives.

e Negotiating an agreement with a foreign representative.

Various trade publications/ databases include leads business contacts for certain products. One
such database is GLOBUS, (202) 482-1986. For previously released trade leads see the
National Trade Data Bank.
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C. Product Preparation

Preparing a product for export requires extensive product knowledge as well as a thorough
knowledge of the unique characteristics of each market being targeted. After the market
research and contacts have been made, the firm may find that the particular product may need
to be modified in order to satisfy buyer tastes or needs in a specific market. In many cases the
product will have to be changed in order to conform to government regulations, geographic and
climatic conditions, or to facilitate shipping. In addition to adaptation of the product to suit
market conditions, the exporter needs to consider the product’s supplementary features, such as
packaging, warranties, and service. Another element of product preparation that a company
should consider is the ease of installing that product overseas. And of special concern to
foreign consumers is the service the U.S. company provides for its product: the more complex
the technology, the greater the demand for presale and post sale service.

SCDEC Mentors:
Roy Copelan David Cloer
Ann Watts

D. Service Exports

Service industries in the United States over the past decade have experienced tremendous
growth, the main thrust being a change in how exporting is viewed. The income generated and
the jobs created through the sales of services abroad are just as important to the U.S. economy
as income and jobs resulting from the production and export of goods.

The service sector presently accounts for a large share of the U.S. economy. While many
service businesses cannot easily or effectively export, many innovative and specialized
companies are able to with exceptional results. Those industries with the greatest potential
include: construction, design, and engineering; banking and financial services; insurance
services; legal and accounting services; computer and data sources; and management consulting
services.
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E. Buyer Identification

After a market has been found and a market strategy has been developed, the firm wanting to
export must locate a buyer. Typically, if the buyer is the end user of the good or service, then a
relatively simple transaction will occur. In many cases, however, the exporter will need a
representative or distributor located in the country of destination to reach the eventual buyer.
Other common ways of making the necessary contacts are through Internet searchs, trade
shows, trade missions, direct mail campaigns, and advertising in international journals or trade
papers. The Department of Commerce has many effective means to make initial contact.
Among these are:
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Commercial News USA. This export catalog is a publication distributed only through
the Commercial Service, U.S. Department of Commerce, at US consulates and embassies
abroad. It is published ten times annually and delivered to over pre-screened business clients in
foreign markets who have indicated an interest in buying or representing for sale US products
in foreign markets.

Catalog Exhibitions. Catalog exhibitions are staged in a variety of markets and focus
on a variety of industry themes each year. The events allow companies to advertise their
products or services at low cost by sending literature for display. Leads are collected and
forwarded to the company at the end of the event.

Gold Key Service. The Gold Key Service provides exporters with one-on-one
appointments with pre-screened potential agents, distributors, sales representatives, association
and government contacts, licensing or joint venture partners, and other strategic business
partners in a targeted export market. Includes Customized market and industry briefings with
CS in-country trade specialists, timely and relevant market research, appointments with
prospective trade partners in key industry sectors, post-meeting debriefing with CS trade
specialists, assistance in developing appropriate follow-up strategies, and assistance with travel,
accommodations, interpreter service, and logistical support.

Trade Shows. In today’s international market, trade fairs are “shop windows” where
thousands of firms from many countries display their wares, and buyer and seller can meet with
mutual convenience. Many of the best of these events are supported by the U.S. Department of
Commerce with a variety of services and benefits to participants.

Trade Missions. Missions are carefully planned and scheduled visits by groups of U.S.
sellers to potential buyers or clients overseas. Usually organized around an industry or regional
theme, they are composed 5 to 12 decision makers who meet with pre-screened appointments
(potential business partners) in a controlled environment.
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F. Negotiating an International Sales Agreement.

by David Dubberly, ESQ.
In many countries, if a manufacturer has a choice between appointing an agent or distributor, the
manufacturer will appoint a distributor. Where the manufacturer has appropriately limited the
authority of the distributor, a distributor is less likely to be protected by labor laws, or to be
considered a “permanent establishment” subject to local taxes under the provisions of a bilateral
tax treaty.

Licensing Agreements
When transportation costs and local government regulations make it impractical or impossible for
a company to sell its products in a foreign market, it may “sell” its knowledge of how to make the
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products by licensing its intellectual property rights, such as its patents, copyrights, trademarks, or
trade secrets.

One of the greatest concerns for United States licensors is the inadequate protection of patents,
trademarks, and copyrights for computer software in many developing countries. Also, many
countries have special restrictions on licensing agreements. There may be a requirement that local
law govern the agreement or that the agreement be pre-approved or registered with a local agency.
Some countries establish caps for royalties and related fees. Other jurisdictions have enacted
special “technology transfer” legislation requiring that licensed technology rights become the full
property of the licensee after a specified period.

Joint Venture Agreements

Once United States businesses reach a certain level of local market penetration, they may acquire a
local distributor or enter a joint venture with a local producer. By producing locally, the exporter
can enhance its “presence” and avoid or reduce tariffs and transportation costs. For example,
MERCOSUR (the Argentina-Brazil-Paraguay-Uruguay trade block) has a 20% maximum
common external tariff and 0% internal tariff on most products. An exporter producing within
MERCOSUR does not have to pay the external tariff. Also, if a United States business bids for a
privatized company or participates in an infrastructure project, it will usually work with a local
partner.

Good joint venture partners will take care of tasks that are more difficult or impossible for
foreigners, such as:

Dealing with government regulators

Selling to local government agencies (which are often required by law to “buy local)

Obtaining real estate and zoning permits

Managing employees

Adapting products and services to local requirements and tastes

Joint ventures may be “housed” in a newly created company separate from the owners. Typically,
two parties contribute resources on a 50/50 basis in exchange for ownership. In other cases, the
United States partner may buy a large enough block of shares of a local company (at least 20 to
25%) to allow it to have an active role in management. Alternatively, partners may simply sign a
contract to work cooperatively. Joint ventures may be formed to complete one project only (like a
construction project), for the duration of a patent or concession, for a trial period, or for an
indefinite period.

Franchise Agreements
Franchising, which has elements of both distribution and licensing, has become a widely used
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method for international expansion of fast food restaurants, hotels, theme parks, temporary
personnel agencies, and travel agencies. The franchisor licenses the right to sell products or
services using the franchisor’s trademark and system of operation in return for an initial
payment and royalties based on sales. The franchise agreement often provides for standards of
quality control and reporting to which the franchisee must adhere.

United States franchisors frequently employ master franchise agreements in which the franchisor
grants the right to develop a foreign territory to a sub-franchisor. The sub-franchisor may own
some units and franchise others to third parties. In some cases, a United States franchisor may seek
local joint venture partners who will share an equity investment in the market.

Infrastructure Project Agreements and Other Service Contracts

International infrastructure and construction projects may be completed as turn-key project
agreements which set out the responsibilities of the contractor or vendor to finish the project and
“turn the key” over to the purchaser for immediate use. Variations on the turn-key arrangement
include “BOT” (build-operate-transfer) agreements, “BOO” (build-own-operate), “BOOT” (build-
own-operate-transfer) and “BLT” (build-lease-transfer) agreements, all of which provide that the
builder operate the facility for a specified time period to obtain a guaranteed return before transfer
ownership to another entity.

Other service providers, such as management and technical consulting, architectural design,
environmental and civil engineering, and custom computer programming firms often contract to
sell their services to foreign clients. Banks are an example of service providers that may establish
subsidiaries in other countries to access foreign customers.

U.N. Convention on Contracts for the International Sale of Goods (CISG)

The United Nations Convention on the International Sale of Goods (CISG) automatically applies
to contracts for the sale of goods between a buyer and a seller located in different countries that
have ratified the CISG unless the parties “opt out” by specific written exclusion. Many of the
CISG’s provisions are comparable to those found in Article 2 of the Uniform Commercial Code
(UCC) adopted in the United States. Specific similarities may be found in the provisions of the
CISG and the UCC on warranties, course of dealing and usage of trade, excuse, remedies, and
adequate assurances of performance.

There are some major differences between the CISG and the UCC. For example, on the issue of
contract formation, the CISG contains a strict “mirror image” rule requiring an acceptance to be
only of the strict terms of the offer. In contrast, the UCC allows for greater discrepancy in the
terms of acceptance which may have different terms than those in the offer provided the
differences do not alter the material terms of the offer. Under the CISG rules, a reply that purports
to accept an offer, with modifications, is a rejection of the offer and constitutes a counter-offer.
Under the UCC, a reply to an offer that contains different terms that do not materially alter the
terms of the offer constitutes an acceptance unless the offeror, without undue delay, objects orally
or in writing to the discrepancy. If the offeror does not object, the terms of the contract are the
terms of the offer including the modifications contained in the acceptance. Therefore, an exporter
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should quickly send a letter of objection or clarification to the buyer if there is any discrepancy
between the exporter’s offer and the buyer’s acceptance. Failure to convey such objection could
result in an unwarranted contract where the UCC and not the CISG applies in such a negotiation.

International Contract Terms (INCOTERMY)

INCOTERMS are a set of internationally recognized trade terms published by the International
Chamber of Commerce (ICC) located in Paris, France. These terms include definitions such as
parties, terms of sale, point of origin, place of delivery, cost of shipping and insurance, and which
party is responsible for obtaining export and import clearances. For example, CIF (Cost-Insurance-
Freight) is a pricing term that indicates that cost, insurance, and freight to the port of destination
are included in the quoted price. In such case, the buyer is responsible for the transportation of the
goods from the port to the buyer’s inland location.

When both parties specify that delivery shall be according to INCOTERMS, there need be no
dispute regarding at which point the exporter’s responsibility ends and the importer’s begins.
However, the specification must include the year of publication of the INCOTERMS to be used
since this publication has been released several times with varying definitions within the revisions
for the same or similar terms.

Contract Terms
Terms to be covered in agency, distribution, and licensing agreements include:

. Products to be handled (agency and distribution) or rights granted (licensing). The
exporter may later develop a new product and not necessarily want to commit to a
relationship with the same local partner regarding this product.

. Term. The term of an agent or distributor should be for a defined period and rarely
for a period more than three years. It is not advisable to commit to automatic
renewal because of the possibility of incurring termination compensation.

. Marketing, service, and financial reporting duties (agency and distribution) or
quality standards (licensing). For example, an agent or distributor should
contractually agree to:

- submit sales forecasts and reports on the activities of competitors;
- maintain premises in a manner that will reflect well on the exporter;
- provide inspection, maintenance, and repair service;

- maintain adequate levels of product on hand; and

- furnish regular financial reports.

The agreement should specify that breach of these provisions will result in a final
warning letter or a breach with a reasonable period of cure before the breach is
determined to be a default. Warning letters are important to document the
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representative’s failure to measure up and counter any claim that the termination
was arbitrary.

. Grounds for early termination, including failure to meet minimum purchase
(distribution) or sales (agency) quotas, or failure to make royalty payments
(licensing). The exporter should research the market to determine realistic goals. In
some countries, failure to meet objective standards is the only acceptable reason for
termination of agency or distribution agreements. Alternatively, if the
representative exceeds performance goals, the exporter may consider increasing the
representative’s discount or commission.

. Consequences of termination, such as:

- return of customer lists and documents containing trade secrets
— cooperation with transfer of accounts to a new representative
- repurchase of inventory

- cessation of use of trademarks

- post-termination confidentiality

. Territory/Exclusivity — The agreement should be precise in specifying the kind of
exclusivity granted (for instance, whether it grants a territory in which no other
representatives will be named, limits the manufacturer’s right to sell, or limits the
representative from selling competing products). Further, the local jurisdiction’s
competition laws should be reviewed to determine whether exclusive arrangements
are permitted with representatives. The exporter should be careful about granting a
new representative the exclusive right to sell its products in more than a limited
geographic area and whether the representative should be limited to a product line
or to specific channels of distribution. Broad exclusivity should be withheld until
the representative proves himself by meeting performance requirements. It is easier
to expand the territory of a distributor who does a good job than to reduce the
territory of a distributor whose results are disappointing. In any event, the exporter
should reserve to itself the right to sell directly into the territory.

. Payment — Letters of credit make it easier to collect payment from foreign
customers because the buyer must pay the purchase price to a bank before obtaining
the commercial and shipping documents that allow him to claim the goods. Letters
of credit give a higher level of security but are also expensive for buyers and may
render the product or service non-competitive.

Joint venture agreements usually cover the following main points:

. Contribution of cash, services, equipment, facilities, or technology.

. If buying part ownership, valuation of the local company.
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. Determination of the shares and directors which the United States partner may
receive or obtain (assuming that the joint venture will be a corporation).

. Control of managerial decisions. Supermajority approval is usually required for a
handful of key decisions, such as selecting top managers, changing the product line,
declaring dividends, monetary commitments over 10% of net worth, initiating
lawsuits, and selecting accountants and lawyers.

o Compensation of the United States partner. Provided the choices are consistent with
local law, parties can choose to distribute all profits as dividends based on
percentage of ownership, to pay no dividends for initial period to allow venture to
build up capital, or to take as dividends a percentage of profits. The United States
partner should also be paid for related licensing, management, or components
supply agreements based on a flat fee or a percentage of sales or both.

. Termination events - valuation and buy-out.

Contract Formation and Procedural Formalities

While the CISG does not require a written contract, some countries have statutory schemes that
impose many formal requirements to form a contract. Notarization, registration with a government
agency, and even preliminary approvals may be required for certain contracts in some
jurisdictions. Notarization is a more complex and formal process in civil law jurisdictions. Also,
letters of intent should clearly state what the parties are committing themselves to do. Failure to
specify the allocation of expenses can result in a party being responsible to pay the expenses of the
party in a failed negotiation.

Intellectual Property Protection

Before expanding overseas, an exporter should register its trademarks in its name in each target
market. It is important not to permit the local partner to register the exporter’s trademarks in the
name of the local agent or partner. Also, the exporter should place appropriate copyright and
confidentiality notices on information about processes, products or services, customers, and
personnel. Finally, the agreement establishing the relationship with the local partner should
provide that:

o The exporter owns all intellectual property in its products or services, including any
translations, adaptations, enhancements, and new versions;

) No ownerships will be transferred to the local partner;

. The local partner and its employees will sign confidentiality and non-compete
agreements; and

. The local partner will notify the exporter immediately upon learning that a third
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party is infringing or threatening infringement of the exporter’s intellectual
property.

Exchange Controls

The exchange control regime of the foreign country should be understood to identify risks to be
managed through contractual provisions, insurance, or other mechanisms. Contracts should
address such issues as: (i) payment currency, (ii) currency of denomination specifying amount
payable, (iii) availability of foreign exchange and (iv) restrictions on repatriation of capital.

Dispute Resolution

The risk of disputes can be minimized by choosing local partners carefully and by negotiating
clear, written contracts. However, despite the most thoughtful planning disputes may arise. As
long as the courts of the local partner’s country enforce arbitration clauses and awards, binding
arbitration will be the preferred method of resolving most disputes. The main advantage of
arbitration is that the parties can decide beforehand who the arbitrators will be and where they will
hear the case. The alternative may be competing court proceedings in the United States and the
local partner’s country. Contracts should usually require non-binding but formal negotiation or
mediation prior to arbitration. If such efforts fail, binding arbitration follows.

Compliance with United States Foreign Corrupt Practices Act (FCPA)

Companies having dealings with foreign government agencies or state-owned enterprises should
take steps to ensure compliance with the FCPA. This law prohibits offering or giving “anything of
value” to any foreign official or public sector employee “corruptly” to obtain or retain business.
Large gifts and lavish entertainment are presumed illegal. The law also prohibits such payments
through local partners. Minor “facilitating payments” to expedite the performance of routine
actions, such as speeding up licenses and customs clearances, are allowed. Also, as a general rule,
the law does not prohibit giving promotional samples of products, or reimbursing foreign officials
to travel to the United States to meeting with company personnel and visit facilities. The Act
imposes civil and criminal penalties for violations. Recently General Electric Company paid $69
million and Lockheed Corporation paid $24.8 million in fines and penalties for alleged violations
of the law. In addition to adopting and enforcing FCPA policies and procedures, exporters should
provide formal training regarding the FCPA to employees and local partners involved in marketing
to public entities. “Red flags” include requests that commission payments be made to bank
accounts in third countries or to third parties, and requests for cash or unusually large commission
payments.

SCDEC Mentors:
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G. Business Travel

To be a successful exporter, one must be able to think globally. In this sense, thinking globally
means that the exporter should be aware of and sensitive to the subtleties of conducting
business in an international arena. If the exporter is not prepared for the cultural differences,
even the most well planned, well-prepared business strategy can go awry.
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Be Familiar With The Culture

Familiarity with a foreign culture will help the exporter to avoid embarrassing situations and
aid business negotiations. Obviously, every culture has different standards for conducting
business. One culture may consider a specific action as a sign of respect, while another culture
may view the same sign as being impolite.

It is crucial to understand exactly how a culture views power and authority. American
entrepreneurs tend to be highly motivated, time conscious, take-charge people. This sort of
behavior is often frowned upon by foreign businesspeople and may possibly cost the exporter a
sale. Other important factors to remember include:

. Know a few words in the language. Trade specialists recommend that exporters
employ a professional interpreter to help them draft written correspondence and aid
in the interpretation of the letters received from abroad. Also, a quick, intensive
study of the language just before the trip will prove to be helpful.

. Study the country’s characteristics. Preparation and planning will eliminate many
potential problems. Be aware of the weather, currency exchange rates, politics,
history, and national holidays.

. Carry business cards. In some countries, exchanging business cards at any first
meeting is considered a basic part of good business manners.

Communicating With International Business Executives

Written correspondence is the communication of choice. Foreign cultures place a great deal of
importance on form. Initial contact with a client over the phone is considered taboo because it
is generally considered to be informal. While the telephone is an effective and powerful
communications tool, it should be used with caution. In international business dealings, the
telephone is best used to clarify matters that have previously been communicated in writing.
Recent advancements in telecommunications have made the world seem to be a much smaller
place. This technology has allowed greater ease in corresponding with international business
executives, however prudence should be exhibited when conducting business in this fashion.

For a list of the interpreters/ translators located in your area, contact the Carolina Association of
Translators and Interpreters.
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I1. Making The Sale

A. Selling in Overseas Markets

Many successful exporters began selling overseas by responding to an inquiry from a foreign firm.
The most successful firms know how to respond to inquiries, are aware of the business differences
involved in international selling, and take the time to build a relationship with the client.

The following are key suggestions when conducting international business dealings:

Evaluating Foreign Representatives.

The selection of the right agent or distributor to represent your company’s products / services
overseas is crucial to your ultimate success. Therefore, it is imperative that this choice be based
on comprehensive information that can be obtained only through extensive screening and in-depth
personal interviews. This takes on the added significance when you consider the difficulties that
may be encountered in some countries when attempting to terminate a relationship of this type. To
protect their citizens, a number of countries have enacted very rigid laws governing the
termination of agency agreements. This subject is discussed in greater detail on an individual,
country-by-country basis in the U.S. Commerce market research, Country Commercial Guides,
available on www.export.gov.

There is tendency to classify all agents in one category and all distributors in another. This
couldn’t be further from the truth. There is a wide variation in the manner in which firms operate
within each category depending on product scope, size, country requirements, etc. Each manner of
operation will have its own advantages or be necessary to meet local country requirements.

The screening process used to qualify foreign agents / distributors it not that much different from
that used domestically. Initially, it should include

1. A general matching of the agent / distributor’s sales territory with the area you wish to have
covered,

2. A review of their product area (s) of specialization, if any, for compatibility with the products/
service to be offered; and

3. Discreet inquires from unbiased sources to determine their reliability, general business
reputation, and success in selling current product lines. Business profiles on foreign companies
are available at a nominal cost from the U.S. Commerce (WTDR Service), as well as from a
number of private credit reporting companies.
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Because of the distance encountered when conducting international trade, most screening efforts
will be conducted by mail or, in some instances, by telephone. The following FACTORS will
assist you in this process.

Factors To Consider When Choosing A Foreign Representative Or Distributor
Each company should tailor the following checklist to its own needs. Key factors vary
significantly with the products and countries involved.

Size of Sales Force

e How many field sales personnel does the representative or distributor have?

e What are its short and long range expansion plans, if any?

e Would it need to expand to accommodate your account properly? If so, would it be willing
to do so?

Sales Record

Has its sales growth been consistent? If not, why not?

Has this growth been consistent with the industry average?

What is its sales volume per outside salesperson?

What are its sales objectives for next year? How were they determined?

Territorial Analysis
e What territory does it now cover?

e s it consistent with the coverage you desire? If not, is it able and willing to expand?
e Does it have any branch offices in the territory to be covered?
e Isso, are they located where your sales prospects are greatest?
e Does it have any plans to open additional offices?
Product Mix

¢ How many product lines does it represent?

Are they compatible with yours? Would there be any conflict of interest?

Does it represent any other U.S firms? If so, which ones?

If necessary, would it be willing to alter its present product mix to accommodate yours?
What would be the minimum sales volume needed to justify its handling your lines?

Facilities and Equipment
e Does it have adequate warehouse facilities?
e What is its method of stock control?
e Does it use computers? Are they compatible with yours?
e What communications facilities does it have (fax, modem, telex, etc.)?
e |tisequipped and qualified to service your products? If not, how much are training costs?

Marketing Policies
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How is its sales staff compensated?

Does it have special incentives or motivation programs?

Does it use product managers to coordinate sales efforts for specific product lines?
How does it monitor its sales performance?

How does it train its sales staff?

Would it share expenses for sales personnel to attend factory-sponsored seminars?
How does it plan to position your product in the marketplace?

Customer Profile

What kinds of customers is it currently contacting?

Are its interests compatible with your product line?

Who are its key accounts?

What percentage of its total gross receipts do these key accounts represent?

Principals Represented

How many principals is its currently representing?

Would you be its primary supplier?

If not, what percentage of its total business would you represent? How does this percentage
compare with suppliers?

Promotional Thrust

Can it help you compile market research information to be used in making forecasts?

What media does it use, if any, to promote sales?

How much if its budget is allocated to advertising? How is it distributed among various
principals?

Will you be expected to contribute funds for promotional purposes? How will the amount
be determined?

If it uses direct mail, how many prospects are on its mailing list?

What type of brochure doe it use to describe its company and the products that it
represents?

If necessary, can it translate your advertising copy?

Methods of Payment

How is the distributor paid by its end-users?

Does it have access to capital? If so, how much?

Does the distributor have access to hard currency?

What sort of payment terms is it expecting from you? And what are your payment
expectations regarding the distributor?

Are you willing to be paid in a foreign currency?

Does the distributor have good banking relationships?

Responding to inquiries.
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A typical inquiry will ask for product specifications, information, and price. Some foreign
firms want information on purchasing a product for internal use, while others plan to sell the
product in their market. Regardless of the type of inquiry, a firm should establish a policy to
deal with them. Some key points to remember:

e Reply to all correspondents, with the exception being those that obviously will not turn
into customers.

e Reply promptly, completely and clearly.

e Set up afile for foreign letters.

e Enclose information on the firm’s goods or services.

Determining whether or not an inquiry is legitimate
A U.S. company can obtain information about a foreign firm by checking with the following
sources:

e Business libraries. Several publications list and qualify international firms, including Jane’s
Major Companies of Europe, Dun and Bradstreet’s Principal International Business, and
many regional and county directories.

e International Banks. Bankers have access to vast amounts of information on foreign firms
and are usually very willing to assist corporate customers.

e Foreign Embassies. Foreign embassies are located in Washington, D.C. and some have
consulates in other major cities.

e The U.S. Department of Commerce. International Company Profile. Background reports on
financial and trade records of potential foreign partners. The cost of ICP is $100 per
company checked. Orders are initiated with the Commercial Service.

e Sources of credit information. Credit reports on foreign companies are available from many
private sector sources.

SCDEC Mentors:
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B. Pricing the Product, Quotations, & Terms

Proper pricing, complete and accurate quotations, terms of sale, and payment are four critical
elements in selling a product or service internationally. Of the four, pricing is the most
problematic.
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Pricing Considerations. It is essential that a firm’s market research include an evaluation of all
of the variables that may affect the price range of a good or service. The traditional
components for determining proper pricing are costs, market demand, and competition. An in-
depth analysis of each component from an export perspective often results in export prices that
differ from domestic prices. Also take into consideration the customer’s costs when pricing
goods or services. The exporter must take care not to price himself out of the market.

e Foreign Market Objectives. An important aspect of a company’s pricing analysis is
determining market objectives. Many firms view the foreign market as a secondary market
and consequently have lower expectations with regard to market share and sales volume.
Naturally, pricing decisions are affected by this view.

e Costs. The computation of the actual cost of producing a product and bringing it to market
or providing a service is the core element in determining whether exporting is financially
viable. A recommended method of pricing for market entry is what is termed marginal cost
pricing. This method considers the direct, out-of-pocket expenses of producing and selling
products for export as a floor beneath which prices cannot be set without incurring a loss.

e Market Demand. As in the domestic market, demand in the foreign market is a key to setting
prices: What will the market bear for a specific product or service? For most consumer
goods, per capita income is a good gauge of a market’s ability to pay, but there are variables
that affect it, such as currency valuations, target customers’ income, etc.

e Competition. If a particular foreign market is being serviced by many competitors, the
exporter may have little choice but to match the going price or even go below it to establish a
market share. If the exporter’s product or service is new to a particular foreign market, it may
actually be possible to set a higher price than is normally charged domestically.

Quotations and Pro Forma Invoices. Many export transactions, particularly first-time export
transactions, begin with the receipt of an inquiry from abroad, followed by a request for a
quotation or pro forma invoice. The quotation describes the product, states a price for it, sets
the time of shipment, and specifies the terms of sale and terms of payment.

Terms of Sale. In any sales agreement, it is important that a common understanding exist
regarding the delivery terms. The terms in international business transactions often sound
similar to those used in domestic business but they frequently have different meanings.
Confusion over terms of sale can result in a lost sale or a loss on a sale. A complete list of
important terms and their definitions is contained in Incoterms, a booklet issued by ICC
Publishing Corporation, Inc., tel: 212-206-1150.

SCDEC Mentors:
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C. Complying with Export Regulations

Export Regulations. Although export licensing is a basic part of exporting, it is one of the most
widely misunderstood aspects of government regulations for exporting. While the export
licensing procedure may appear complex at first, in most cases it is a very straightforward
process. Violations of the Export Administration Regulations (EAR) carry civil as well as
criminal penalties. Export controls are administered by the Bureau of Industry and Security
(BIS) in the U.S. Department of Commerce. If there is ever any doubt about export regulations
compliance, Department of Commerce officials or qualified professional consultants should be
contacted at: BIS (202) 482-4811

Antitrust Laws; Foreign Corrupt Practices Act. The U.S. antitrust laws reflect this nation’s
commitment to an economy based on competition. They are intended to foster the efficient
allocation of resources by providing goods and services at the lowest price that efficient
business operations can profitably offer.  Various foreign countries also have their own
antitrust laws that U.S. firms must comply with when exporting to such nations. Also affecting
export practices is the Foreign Corrupt Practices Act that makes it unlawful for any person or
firm to offer, pay, or promise to pay money or anything of value to any foreign official for the
purpose of obtaining or retaining business. The Department of Justice enforces the criminal
provisions of the FCPA and certain civil provisions; the Securities and Exchange Commission
is responsible for civil enforcement against “issuers”.

Import Regulations of Foreign Governments. Import documentation requirements and other
regulations imposed by foreign governments vary from country to country. Check with the
U.S. Department of Commerce Commercial Service office for Country Commercial Guides
from the Market Research menu on www.export.gov.

SCDEC Mentors:
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I11. Completing the Sale

A. Documentation, Shipping and Logistics

When preparing to ship a product overseas, the exporter needs to be aware of packing, labeling,
documentation, and insurance requirements. Because the goods are being shipped by unknown
carriers to distant customers, the new exporter must be sure to follow all shipping requirements
to help to ensure that the merchandise is :

e Packed correctly so that it arrives in good condition.

e Labeled correctly to ensure that the goods are handled properly and arrive on time and at
the right place.

e Documented correctly to meet U.S. and foreign government requirements as well as proper
collection standards.

e Insured against damage, loss, pilferage and delay.
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Because of the variety of considerations involved in the physical export process, most
exporters, both new and experienced, rely on an international freight forwarder to perform these
services.

To obtain a list of the International Freight Forwarders located in South Carolina, please contact
the South Carolina State Ports Authority at 1-800-382-1721 and request a copy of the_Port
Directory of Services and Facilities. Website: http://www.scspa.com/customer/directory.asp.
Or contact the following associations:
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Customs Brokers & Freight Forwarders Association, Inc.
P.O. Box 781

Charleston, SC 29402

Tel: 803/723-0688

Fax: 803/723-1339

Customs Brokers and Independent Freight Forwarders Association of Greenville,
SC

150C West Phillips Drive

Greer, SC 29650

Tel: 864/877-8050

Fax: 864/877-5702

SCDEC Mentors:
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B. Methods of Payment

There are several basic methods of receiving payment for products sold abroad. As
with domestic sales, a major factor in determining the method of payment is the
amount of trust in the buyer’s ability and willingness to pay. For export sales, various
methods of payment may be used. Ranked in order from the most secure for the
exporter to the least secure, the basic methods of payment are:

Cash in Advance.

Letter of Credit.

Documentary collection or draft.

Open account.

Other payment mechanisms, such as consignment sales.

agrwOdE

Since getting paid in full and on time is of utmost concern to exporters, risk is a major
consideration. Many factors make exporting riskier than domestic sales. There are
several methods, however, of reducing risks. One of the most important factors in
reducing risk is to know which risks exist. For that reason, exporters are advised to
consult an international banker to determine the acceptable method of payment for
each specific transaction.
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C. Export Transaction Financing
Due to the intense competition for export markets, being able to offer good payment
terms is often necessary to conduct business. An effective exporter must keep the
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terms competitive with those that his competitor offers, or run the risk of losing the
sale. In addition to that, the exporter should offer the buyer the most competitive
financing package possible. This often requires financing assistance. The exporter’s
understanding of the various public and private programs available will enable him to
identify those that are best suited for his export plans.

The Banking Environment

Due to various reasons involving risk, during the 1980's export financing by many
U.S. banks decreased. This is not to imply, however, that such help is not available.
Small companies must be persistent in their efforts to find and secure such financing.
Given this difficulty that many exporters experience, it is crucial that all financial
arrangements be made in advance.

Approaching A Lender

Exporters must carefully consider the credit or financing program that they extend to
foreign customers in order to control the credit period for which costs are incurred,
either through the use of working capital or through interest and fees paid. If the
buyer is not responsible for these costs, then the exporter should factor them into the
selling price.

e Commercial Banks - The same commercial loans that finance domestic activities
are often sought to finance export sales until payment is received. A logical first
step in obtaining financing is for an exporter to approach its local commercial
bank. If the exporter already has a loan for domestic needs, then the lender has
experience with the exporter’s ability to repay. By using letters of credit or export
credit insurance, an exporter can reduce the lender’s risk.

e Other Private Sources - Factoring is the discounting of a foreign account
receivable that does not involve a draft. Forfaiting is the selling, at a discount, of
longer term accounts receivable or promissory notes of the foreign buyer.
Confirming is a financial service in which an independent company confirms an
export order in the seller’s country and pays for the goods in the currency of that
country. Buyers and suppliers as sources of financing - down payments from
foreign buyers can reduce the need for financing from other sources, as can
progress payments from the buyers as the goods are completed. Export
intermediaries, such as ETC’s or EMC’s, can help finance export sales in some
cases.

e Government Assistance Programs. The following government agencies offer
programs to assist exporters with their financing needs:

Federal:
Agency for International Development (800) 872-4348
Export-Import Bank of the United States  (800) 565-3946
Overseas Private Investment Corporation  (202) 336-8799
Private Export Funding Corporation (PEFCQ)(202) 565-3780
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Small Business Administration (800) 872-5722

U. S. Department of Agriculture (202) 720-6135

World Bank (202) 482-3399
State:

Jobs-Economic Development Authority (SCIJEDA)(803) 737-0081
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D. After Sales Service

Foreign markets are sophisticated, and each has its own expectations of suppliers and
vendors.  U.S. manufacturers or distributors must ensure that their service
performance is comparable to that of their competitors in the market. This level of
performance is an important determinant in insuring a reasonable foreign market
share, given all other factors. This is an area where increasing sales is quite possible
and the opportunities abound.
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E. Technology Licensing and Joint Ventures

Technology licensing is a contractual arrangement in which the licensor’s patents,
trademarks, service marks, copyrights, and/or knowledge may be sold or otherwise
made available to a licensee for compensation negotiated in advance by the parties.
With licensing, the exporter is not directly involved in a foreign market because he
does not sell his product there. He sells his knowledge of how to make the product.
Depending on how much expertise the licensee has in the industry, the exporter may
need to provide technical assistance, but it will be the licensee’s operation. In return,
the exporter receives royalty payments. Typically U.S. manufacturers license
internationally when it is impractical to sell their products in a particular market.

A company can license anything that it knows another company does not know and
that has value to the other company, including not only patented processes and
products, but also trademarks under which the products are sold, copyrighted manuals
about the process or product, and/or unpatented and uncopyrighted information about
the process or product and information about customers or personnel. The exporter
can grant all or part of his rights, e.g. the right to make goods but not to sell them, or
the right to sell them only to specific customers. Or the exporter can allow the use of
his rights in all applications or some, e.qg., the right to use a patented process in making
trucks but not cars, or the right to use a trademark on clothes but not shoes.
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A technology licensing agreement usually enables a U.S. firm to enter a foreign
market quickly, yet it poses fewer financial and legal risks than owning and operating
a foreign manufacturing facility or participating in an overseas joint venture.
Licensing also permits U.S. firms to overcome many of the barriers that frequently
hamper the exporting of U.S. manufactured products.

As a business arrangement, technology exporting has potential negatives. Control
over the technology is weakened because it has been transferred to an unaffiliated
firm. Also, licensing usually produces fewer profits than exporting goods or services
produced in the U.S.

Because of the potential complexity of these types of agreements, firms should seek
qualified legal advice in the U.S. before entering into such an agreement. Sound legal
advice as well as thorough investigation of both the potential licensee and the host
country increase the likelihood that the licensing agreement will be profitable and help
to decrease potential problems.

Joint Ventures. International joint ventures are used in a wide variety of industries and
are frequently undertaken in conjunction with technology licensing by the U.S. firm to
the joint venture. U.S. firms often find it desirable to enter into a joint venture with a
foreign firm to spread the high costs and risks frequently associated with foreign
operations. Also, the foreign partner will bring its knowledge of the customs and the
tastes of its citizens, an established distribution network, and available business and
political contacts.

If the exporter intends to produce in a foreign market, it is advisable to joint venture
with a local partner. Typically, the U.S. manufacturer licenses its production
technology and trade secrets. The local partner contributes its facilities, equipment,
personnel, and sales distribution network. Usually, the U.S. company gets stock in the
local company, the right to appoint certain key managers and directors, and the right to
veto certain management decisions. The new capital is used to buy upgraded
equipment for the local company.

There do exist several potential drawbacks to this type of arrangement. A major
negative is the loss of effective managerial control. U.S. firms that wish to retain
control will find this issue an important topic in negotiations with the prospective
partner. Just as technology licensing requires legal counseling, joint venture
arrangements should be carefully reviewed and discussed with legal counsel.

Sources of information:
South Carolina Bar Lawyer Referral Service
P.O. Box 608
Columbia, SC 29202-0608
Tel: 803/799-7100
Fax: 803/799-4118
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